trol, 4 products liability 5 to the recent mortgage and financial crisis. 6 As this progression demonstrates, nuisance law deeply influences an astonishing number of legal fields and issues. 7 In addition to the direct impacts of nuisance law on other fields, nuisance doctrines have become a significant part of the more theoretical literature, particularly within the law and economics movement. Nuisance was a key part of Guido Calabresi and A. Douglas Melamed's famous article on the economics of tolerating pollution. 8 Other scholars have followed their lead and used nuisance as a point of entry for analyzing property and tort from a law and economics perspective. 9 Other 912-13 (2010) (describing case in which City of Cleveland pursued twenty-one lenders as public nuisance related to subprime mortgage crisis).
7. For better or worse. As William L. Prosser once observed, "There is perhaps no more impenetrable jungle in the entire law than that which surrounds the word 'nuisance.' " WILLIAM L. PROSSER, HANDBOOK OF THE LAW OF TORTS, § 86, at 571 (4th ed. 1971). For this reason, it is fair to question the sanity of anyone who undertakes to write an article about the evolution of the doctrine of nuisance. Guilty. In my defense, only two statements can really be made. First, this Article focuses specifically on the idea of balancing and nuisance. That does something to bring the project within the realm of manageability. Second, while this Article does attempt (perhaps somewhat unreasonably) to roughly track the many states as a whole, it does not attempt to lay out the doctrine in full in any jurisdiction. Rather the Article focuses on trends that are apparent across some to many jurisdictions at key points in time. The overall argument focuses on what can be noticed from these trends, without needing to argue that the trends are simultaneous or that the doctrines exactly align across jurisdictions.
8. One might expect, given the importance of nuisance law in terms of its both theoretical and practical impacts, that a great deal of effort would be invested in the process of understanding the doctrine's intricacies, history, and evolution. Yet few scholars have examined the evolution of nuisance law. In 1976, Paul Kurtz published an article on the history of injunctive remedies for nuisance during the industrial rise of the nineteenth century. 10 Kurtz focused on the ability of defendants to avoid injunctions through largely procedural devices that limited or stalled injunctions and left plaintiffs to seek damages remedies instead. 11 Little has been written about the transformation that took place in the twentieth century. In an article about compensated injunctions and nuisance law, Jeff Lewin briefly addressed the history of nuisance law. 12 As Lewin's central point lay elsewhere, his discussion was limited. But we can point to a few key claims that Lewin made. Lewin believed that a significant change had happened within nuisance law, finding that "[i]n the nineteenth century America witnessed a profound evolution of nuisance doctrine from its roots in property law into a doctrine of tort law." 13 Overall, Lewin glimpsed a trajectory of decreasing liability until environmental concerns of the 1960s and 1970s pushed back against the idea of allowing social utility to entirely outweigh a plaintiff's concerns. 14 Both Kurtz and Lewin place the moment of significant change in the nineteenth century, when courts moved nuisance law from a strict liability formulation to ideas of mitigating factors. 15 This change indeed occurred, but it is not the only moment of transformation of nuisance law, nor, indeed, the most important one.
This Article argues that a significant transformation of nuisance law took place in the mid-to-late twentieth century. Prior to that time, through two mechanisms-the reasonableness test and injunction reprimary example of harm to neighboring property); Eric R. Claeys Tracing these limitations forward into the twentieth century, I demonstrate that within the mid-to-late twentieth century, a revisionist trend emerged. Nuisance law transformed as courts dropped longstanding limits on balancing and fully embraced weighing the harms to the defendant as well as the public. 19 In this same era, courts revised the concept of reasonableness, moving it from an analysis of property contexts to a balancing inquiry that included both social utility and potential harms to the defendant. 20 This change significantly altered property rights because when courts incorporated balancing into the prima facie case for nuisance (as opposed to only allowing balancing within the equitable remedies analysis), courts made it much more difficult for plaintiffs to succeed. Contrary to Lewin's more optimistic view of modern nuisance law, I argue that modern nuisance law is characterized by a lack of limits on balancing and a trajectory of making even damages awards less available.
This transformation of nuisance law-the removal of limits on balancing and the full embrace of the reasonableness test in the prima facie case-makes nuisance actions more difficult to win. As a result, modern courts protect property less-a lot less-than fifty years or so ago. Mostly notably, this evolution of the key elements of nuisance has happened in a rather slow, gradual, and sneaky fashion. It has been largely under the radar. So courts have, effectively, reduced property rights without much fanfare and without an opportunity for the public to consider this transformation of property law.
Most importantly, courts have made the same changes to nuisance law that they previously described as creating regulatory takings claims. Yet, as I will explain, courts adopted those changes with little explanation and no rebuttal to their prior concerns about regulatory takings.
In light of the danger of takings and the reduction of property rights associated with curtailing the scope of nuisance claims, I argue that courts today need to reconsider nuisance law and return to limiting all balancing inquiries to injunction decisions. Courts again reject balancing within the prima facie case. Such a revision would allow balancing to limit injunctive remedies and thereby take into account the public interest as necessary, but it also would allow plaintiffs to recover money damages if a nuisance is otherwise provable.
This Article begins in Part II by focusing on early nuisance doctrines so as to set up the contrast of the original strict liability formulations of nuisance law with modern developments. 21 I also pause here to clarify the original meaning of reasonableness as a part of the nuisance test. This is important because it was through the element of reasonableness that courts were later able to introduce balancing into the prima facie case-as opposed to reserving balancing for solely the question of injunctive remedies. In Part III, I discuss the early life of balancing in the first half of the twentieth century, explaining the many limitations that courts placed upon the doctrine. 22 After examining the most powerful limitations individually, I conclude this Part by describing how many courts and commentators combined these limitations to even further restrict balancing. Part IV details how revisionist courts from the mid-to-late twentieth century (1) dispensed with the many limits on the balancing doctrine, (2) embraced a more general idea of balancing, and (3) more clearly seated balancing within the prima facie case, incorporating a balancing analysis in cases seeking only damages as a remedy. 23 Part V focuses on the implications of this transformation of nuisance law for property. 24 I examine the degree to which changes in nuisance doctrine make the courts more and more likely to engage in regulatory takings. Additionally, I consider theoretically what the transformation of nuisance means in terms of the right of undisturbed possession. Finally, I argue that modern courts should, in light of the dangers of takings, consider returning to the practice of early courts of limiting balancing to the consideration of equitable remedies. Courts should reconstruct the older strain of thinking on nuisance law, removing balancing from the prima facie case, so that plaintiffs are at least protected in their right to damages, even if injunctive remedies are limited by balancing social utilities and the harms to the defendant.
II. EARLY NUISANCE DOCTRINES
Traditionally, the nuisance action protected property quite strictly. Indeed, that protection has often been described as absolute or complete. 25 Two things ensured this level of protection. First, courts applied the doctrine as a strict liability style enterprise, imposing "absolute liability for interference with the enjoyment of property." 26 Section A describes how this approach allowed for no balancing of the harms to the defendant or the local community when a court considered whether to issue an in-
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VILLANOVA LAW REVIEW [Vol. 62: p. 651 junction. Second, while courts did consider reasonableness as a part of the test for nuisance, this did not involve a balancing of harms or a social utility style analysis. Section B focuses on the original definitions of reasonableness, which did not include balancing harms or social utility but instead focused on the physical context of the land use.
A. Strict Liability on a Finding of Nuisance
The traditional nuisance doctrine strictly protected property. Thus, "[a] judgment for damages in this class of cases is a matter of absolute right, where injury is shown." 27 The traditional rule refused balancing because it was not a just principle that "a nuisance in one place may be compensated by any degree of benefit conferred in another." 28 The central problem with balancing, the New Hampshire Supreme Court recognized, was that "[n]o comparison can be instituted between accommodation to one set of persons and loss of rights to another." 29 In the most traditional formulation of the rule, even public necessity was not enough to limit this strict formulation of nuisance law. The 1942 American Jurisprudence statement on nuisance noted that "[i]t has been said that in determining whether a business is a nuisance, it is of no consequence that the business is a useful or necessary one, or that it contributes to the wealth and prosperity of the community." 30 Following this approach, the New Hampshire Supreme Court, for example, found that while slaughterhouses were necessary, that necessity did not legalize the intrusions such businesses could make onto the property of other landowners. 31 It was of no matter that the business creating the nuisance was "a great and essential accommodation to the public." 32 The traditional rule was that "the court would not balance conveniences, but, when the violation of the public or private right was clear, there could be no excuse heard of public convenience that would protect the person or corporation committing the nuisance." 33 The defendant simply would "not be permitted to show that the public benefit resulting from the alleged nuisance was 27 equal to the public inconvenience occasioned thereby." 34 Nor was the court interested in hearing evidence that this particular defendant was "less offensive than any other answering the same public demand." 35 Courts following the traditional rule refused to consider balancing even where the damage to the defendant resulting from issuing an injunction was quite substantial. Consider, for example, the Court of Appeals of Maryland case Susquehanna Fertilizer Co. v. Malone. 36 The court concluded that it would not "undertake to balance the conveniences, or estimate the difference between the injury sustained by the plaintiff and the loss that may result to the defendant from having its trade and business, as now carried on, found to be a nuisance." 37 The court's reasoning was a simple affirmation of the strength of property rights: "No one has a right to erect works which are a nuisance to a neighboring owner, and then say she has expended large sums of money in the erection of his works, while the neighboring property is comparatively of little value." 38 The court pulled no punches in its final conclusion: "The neighboring owner is entitled to the reasonable and comfortable enjoyment of his property, and, if his rights in this respect are invaded, he is entitled to the protection of the law, let the consequences be what they may." 39 The simple rule was that "courts of equity will not balance the inconvenience of a tortious wrongdoer against one whose rights have clearly been infringed upon." 40 This strict rule was necessary, courts reasoned, because "[t]o hold otherwise would be to compel the citizen to abandon his property at the demand of the public convenience." 41 Balancing was, for these courts, simply an "irrelevant question." 42 The strict rule protecting property existed because the courts reasoned that it was protecting already established property rights, specifically the "rights of habitation" of the neighboring landowners. 43 Early twentieth century courts regularly not only rejected balancing, but also suggested that the injunctive remedy was a matter of right when such property rights had been invaded. 44 ing to grant an injunction "upon the ground that plaintiff cannot suffer as great a loss from the continuance of the nuisance as defendant would from its interdiction, would be as far removed from equity as can be." 45 The Illinois Appellate Court applied this reasoning, finding that there was a right to injunctive remedies. 46 The court found that:
[I]f a business is offensive to such a degree as to materially interfere with ordinary physical comfort, measured, not by the standard of persons of delicate sensibilities and fastidious habits, but by the habits and feelings of ordinary people, and the damages are of a nature which cannot be adequately compensated for in an action at all, a court of equity will grant an injunction." 47 Other courts responded similarly: "The use of property that produces a nuisance may be very convenient to the owner, and even convenient and useful to the public, but if the effects are such as to bring it within the legal idea of a nuisance, this furnishes no defense whatever." 48 Notably, some courts went so far as to fully reject balancing even in the context of a temporary or preliminary injunction. In these circumstances, the Supreme Court of Alabama, for example, backed away from "conditioning or qualifying the absolute right to injunctive process." 49 Instead the court found that "even on hearing for the temporary writ, that the relative prejudice between the parties resulting from the granting or the refusal to grant the writ was 'wholly immaterial.' " 50
B. Reasonableness Without Balancing
In early cases, reasonableness did not involve balancing-at least not balancing in terms of the hardship resulting from an injunction and the advantage to the other party of granting the injunction. Instead, in early cases reasonableness was more a question of what rights a party had to use her own property before she impinged on the property of her neighbor. Courts have observed that reasonableness was a general limit on the ability of the government to declare things to be nuisances. 51 Whether or not something was unreasonable, then, was a conclusion of law. 52 Reasonableness was about understanding the conflicting rights of neighbors: "Ordinarily one has a right to use his property as she sees fit, but a man's dominion over his own premises is qualified to the extent that his use of them must be reasonable and such as not to create a nuisance." 53 The flip side of nuisance has always been that parties have a right "to use their own property in every reasonable way." 54 To determine whether or not there is a nuisance, the court would "say whether or not the use of the property in the manner complained of is reasonable, and in accordance with the relative rights of the parties." 55 The reasonable use of property, then, was not about balancing rights but about examining the particular circumstances presented by a given case. As a New York case explained, "As to what is reasonable use of one's own property cannot be defined by any certain general rules, but must depend upon the circumstances of each case." 56 General rules did not help because "[a] use of property in one locality and under some circumstances may be lawful and reasonable, which, under other circumstances, would be unlawful, unreasonable and a nuisance." 57 The purpose of looking to circumstances was to determine the degree of the invasion of rights: "There can be no fixed standard as to what noise constitutes a nuisance, and the circumstances of the case must necessarily influence the decision . . . [t]he location and surroundings must be considered." 58 Traditionally, then, reasonableness was not about balancing but rather about the context of the land use.
III. THE NUISANCE BALANCING IN THE EARLY TWENTIETH CENTURY: SHARP LIMITS
At the outset, it is important to clarify an issue of terminology. When courts began to integrate balancing into nuisance doctrine in the late nineteenth century, they used a variety of phrases used to describe the court's task. Some courts spoke of "balancing the equities," "balancing the conveniences," "balancing the hardships," and others spoke of the "doc- trine of comparative injury." 59 Given the different phrasing, one might expect to find very different analytical processes taking place when each of these doctrines is invoked. Generally speaking, this does not seem to be the case. 60 Additionally, and perhaps most importantly, it was extremely common for courts to group together the terms, using them interchangeably to generally assert that a balancing analysis is available. 61 Whatever phrasing American courts adopted, a common theme united jurisdictions: sharp limits on applying the balancing analysis. As a Florida court observed, "It is quite true that some of the states refuse to follow the doctrine of balancing the conveniences and others qualify it sharply." 62 A number of the cases generally observed that while balancing may be acceptable, it was also a doctrine to be applied "with great cau-59. See, e.g., Heppenstall Co. v. Berkshire Chem. Co., 11 Conn. Supp. 82, 91 (Super. Ct. 1942) ("Entangled in every case involving a nuisance is the problem of weighing conflicting interests that are often most difficult to evaluate. The process has been called the doctrine of 'balancing interests' or 'balancing conveniences' or 'comparison of injuries' or 'balancing hardships.' ").
60. Instead courts are regularly using the doctrines interchangeably and using multiple phrases simultaneously. See Holman v. Athens Empire Laundry Co., 100 S.E. 207, 213 (Ga. 1919) (noting that injunctive relief is denied through balancing referred to as either "the balance of injury" or the "public benefit" or the "discretionary" doctrine); Sam Warren & Son Stone Co. v. Gruesser, 209 S.W.2d 817, 820 (Ky. Ct. App. 1948) (noting party "invokes the doctrine of balance of interests," or as it is sometimes called "the balance of conveniences"); Carr's Beach Amusement Co. v. Annapolis Rds. Prop. Owners Ass'n, 160 A.2d 598, 599 (Md. 1960) (noting that "principle of balancing conveniences and inconveniences" is now sometimes referred to "in terms of the gravity of the harm weighed against the utility of the activity causing the harm"); Estancias Dall. Corp. v. Schultz, 500 S.W.2d 217, 219 (Tex. Civ. App. 1973) (equating doctrine of comparative injury and balancing of equities). Despite some effort looking specifically at each of these doctrines, my research did not show that each one represented a notably different approach. More than that, I primarily saw a historical progression in terminology. The doctrine of comparative injury was commonly referenced in older cases, but today it is rarely used, even though balancing analyses are much more common in modern cases. tion." 63 This caution seemed to be even further amplified if there was any potential of injury to the health of the plaintiffs. 64 This cautious approach also appeared in cases, indicating that balancing was really only appropriate for circumstances in which the proof of nuisance is flawed or inadequate. Thus, some courts noted that balancing is not appropriate where the facts are "clearly established." 65 Courts reasoned that the rule of balancing "is not applied where the existence of a private right and the violation of it are clear." 66 In some of these cases, the real problem was that the proof of a significant harm, generally required for nuisances, may have been missing. Thus, the California Court of Appeals was able to say, "When an injunction to restrain a nuisance will produce great public or private mischief, a court of equity is not bound to grant it merely for the purpose of protecting a technical unsubstantial right." 67 The court was concerned that injunctions should be limited to those instances when they remedy "some material injury to plaintiffs." 68 Through such adoptions of caution, courts in the early twentieth century frequently found ways to limit the idea of balancing generally.
More importantly, however, early twentieth century courts adopted a number of specific limits on balancing as a method of sharply limiting the application of the doctrine. The following sections discuss some of these specific limitations and their combinations.
A. Damages a Matter of Right and Balancing Limited to Injunctions
Traditionally, courts granted damages as "a matter of absolute right where the injury is shown." 69 Thus, even if the plaintiff was unable to obtain an injunction from the court, the plaintiff always traditionally still 63 had a remedy at law. 70 The rule simply was that the court could, in its "sound discretion, refuse the injunction and leave the complainant to his remedy at law." 71 In other words, courts wanted plaintiffs to always have a right of damages upon proving that a nuisance existed.
Courts also utilized their idea of adequate compensation as a condition for the availability of balancing tests in an injunction inquiry. Courts specifically limited the balancing test for an injunction to those circumstances where the injury "was such as to be capable of adequate compensation at law." 72 If the "damages [we]re of a nature which cannot be adequately compensated for in an action at law," then the courts would grant injunctions. 73 In such cases the courts refused to "balance public benefits or public inconvenience against the individual right." 74 As the Michigan Supreme Court stated it, the rule was that "[t]he doctrine of 'comparative injury' should be confined to those situations where the plaintiff can be substantially compensated." 75 The point of a rule of full damages compensation before allowing balancing was to limit the discretion that a court would ordinarily have when considering an injunction request. Normally, the process of granting an injunction is one that involves discretion and a consideration of the equities. 76 An injunction determination involves a balance of rights between private parties, 77 and for this reason, many courts have refused to grant injunctions as a matter of right within nuisance cases. 78 The common rule applied in nuisance cases is the general one for injunctions: While this general idea of discretion for injunctions in nuisance actions was common in the early twentieth century, courts also expressed concern over whether so much discretionary authority was appropriate in cases involving property rights. There was some natural appeal, perhaps, to the idea of courts having discretion that could be fitted to the circumstances of the case before them; however, there were also historical reasons to question the reasonableness of giving courts wide discretion, particularly when it came to property rights. As the Supreme Court of California observed, the idea of injunctions granted in equity had their "origin in an age when kings dispensed their royal favors." 80 The court concluded that such an idea of grace or discretion "has no rightful place in the jurisprudence of a free commonwealth, and ought to be relegated to the age in which it was appropriate." 81 Granted, the court noted, "no chancellor . . . will at this day admit that he dispenses favors or refuses rightful demands." 82 Still, the court embraced a rule that focused on the finding of a nuisance-not allowing a later option to balance. 83 The court concluded that it was "enough to observe that [the doctrine of discretion/ grace] has no application where the act complained of is in itself, as well as in its incidents, tortious. In such cases it cannot be said that injury would result from an injunction." 84 The Supreme Court of California was not inclined to allow general discretion where the consequences so immediately impacted an established property right.
B. Limiting Balancing to Prospective and Preliminary Injunctions
Some courts went much further than just limiting balancing to injunctions and indeed limited balancing to only preliminary or prospective injunctions, not final ones. In this context, the Supreme Court of South Carolina considered the prima facie showing, as well as the "balance of inconvenience on either side" before granting or denying an injunction. 85 The question was whether "granting the injunctive relief work[ed] a greater hardship and greater injury upon the public than would result to the plaintiff by its denial." 86 Courts commonly limited such inquiries to the preliminary injunction stage. A Pennsylvania court, for example, concluded that balancing was only appropriate "when a preliminary injunction [was] sought." 87 When a final injunction was sought, and the "right [was] clear," the court found that "a refusal of an injunction, upon the ground that plaintiff cannot suffer as great a loss from the continuance of the nuisance as defendant would from interdiction, would be as far removed from equity as can be." 88 The general rule in these jurisdictions was that "[s]o far as the 'balance of injury' notion refers to the parties of the litigation, it is pointed out . . . that its legitimate application is to motions for preliminary injunctions, not to final decrees." 89 In granting a prospective injunction in a nuisance action, a court refused the injunction where "upon balancing the inconveniences or injuries, greater injury [would] be inflicted by granting than by refusing an injunction," 90 but refused to consider balancing "on final hearing." 91 The rule in these jurisdictions was that consideration could be given to the hardships worked on the defendant or the public "upon preliminary or interlocutory applications, but not upon final hearing." 92
C. Equitable Balancing Limited to Public Necessity and Public Rights
Particularly in older environmental cases, courts were at times moved to balance the injury to the private party against the many public benefits that accrued from the operation of mines and the like. Such benefits included not only employment and tax bases but also the products, such as copper or iron, that were publicly necessary. In some cases, courts denied injunctions due to the severity of the detriments to the public if the mines or plants were closed. 93 Such industries, while problematic, could also be "the basic, sustaining industry of the community." 94 These environmental cases raised the issue of whether and how to consider the impact on the public of issuing an injunction that might close an important business. On this issue, courts reasoned that when acting in equity, the court should not "remedy a wrong committed against one class of persons by the commission of another wrong against a larger class." 95 The overall rule then became that "if it is found that the greater number would suffer injury by the allowance of such relief [an injunction] than the number of those that would be benefited by granting it, then the minority must yield to the majority and relief by abatement be denied." 96 In some instances, courts reasoned, the detriments caused by a nuisance could be "more than balanced by the public benefits." 97 When the courts balanced, then, what they were looking for was adding a consideration of the "interests of the public good." 98 The idea was that as with "so many questions in the law," the court needed to consider "the needs of trade and the rights of citizens." 99 Balancing was accepted in these cases, with the limitation that the question must be one that was "affected by a public interest." 100 The idea of necessity played a substantial role in courts accepting the idea of balancing the public interest when deciding whether to issue an injunction to abate a nuisance. Some courts reasoned that the private individual has to give way when there was a clash with "the necessities of a great public industry." 101 The idea was that "[t]hose cases in which a nuisance is permitted to exist, under the rule of balancing rights . . . are based on the stern rule of necessity rather than on the right of the author of the nuisance to use his property in such a manner as to work a hurt or injury (1876)). Notably, a number of these cases actually involve situations where the detriments of the alleged nuisance would fall to the public rather than to a private citizen. For example, the erection of a wharf could impede transportation for all citizens but also provide those citizens with "countervailing benefits," thus, the court would find that "if the public advantage greatly overbalance [d] any slight inconvenience that may be produced, it is no nuisance." See Pilcher v. Hart, 20 Tenn. 524, 533 (1840). The Pilcher case is remarkable for the finding that it is "no nuisance" (as opposed to finding a nuisance, but refusing an injunction), but the holding can be highly qualified here by the fact that the damages fell to the public as a whole (for interference with a public easement), rather than really to one private land owner. 104 The Iowa Supreme Court faced a case in which the alleged nuisance was caused by "a public service corporation furnishing light and power to the public"; notably, the corporation could not "abandon its public service without consent of the public service commission." 105 In these circumstances, the Iowa Supreme Court found that an "injunction would be proper only under extreme circumstances." 106 Finally, even while courts have been willing to consider public benefits when contemplating an injunction, there still seems to be strong limits to this position. In short, even substantial public benefits have not always been sufficient for courts to deny an injunction. In a number of similar cases, the defendants argued for a balancing of the injuries, but the courts still granted injunctions against the company defendant. 107 The problem, for some courts, was that "[t]he violation of a public right enjoyed by a portion of the community is not justified by offsetting an advantage accruing to others." 108 Additionally, when courts balanced the public interest against the damage to the plaintiff-neighbor of the nuisance, another limiting doctrine came into play: the courts carefully noted that not all injunctions, . The Supreme Court of New Hampshire observed that this type of balancing of public advantages and disadvantages was a task better suited to the legislature than to the courts. See id. at 1095. Another reason that courts have granted injunctions is that often these businesses, while providing a public benefit, also create detriments to public health. In such instances a court might conclude that if "it is shown by facts and circumstances to constitute a nuisance affecting public health 'no measure of necessity, usefulness or public benefit will protect it from the unflinching condemnation of the law.' " Bd. of Comm'rs v. Elm Grove Mining Co., 9 S.E. not even all injunctions that required abatement of a nuisance, necessarily meant shutting down the operations of a business. In other words, injunctions are devices that allow for a spectrum of solutions and need not be just binary (grant or deny) decisions. Instead, one of the options that the court has is to find ways that the business can still provide its services, while at the same time limiting or removing the ongoing nuisance through some change in operations and expenditure of funds. Thus, for example, an injunction might be granted where the court found on the evidence that a change could be made "at a cost apparently not prohibitory, but means of which full relief is granted" to the plaintiffs while services continue for the public. 109 Notably, even in the circumstances where courts were willing to balance harms to the public and then potentially refuse to grant injunctions, this did not mean that the plaintiff was left entirely without a remedy. In such cases, the courts still made available to the plaintiff his or her legal remedies, including damages. 110 Finally, some courts explicitly rejected the public interest as a justification for entering into a balancing analysis when considering whether to issue an injunction. The Supreme Court of Appeals of West Virginia reasoned that "the fact that the primary purpose of defendant is to serve the public does not alter the situation." 111 The problem was that "it would be manifestly unfair to require plaintiffs to bear all the ill-effects of this nuisance, merely that the public might benefit indirectly." 112 In considering this case, the Supreme Court of Appeals of West Virginia then directly connected the problem to a takings claim, noting that "the Constitution itself forbids injury to private property for a public purpose without just compensation." 113 Consequently, the court concluded, because there was no compensation for the nuisance, it could not matter that the public would lose some benefits by abating the nuisance. 114 Summarizing this rule, one Ohio court explained that while the nuisance might be "convenient and useful to the public," provided that the nuisance was proven, then the benefit to the public "furnishe [d] 
D. Balancing Really Means Addressing De Minimis Advantages
In some jurisdictions, when courts speak of balancing in the nuisance analysis, the inquiry is not one of weighing competing interests but rather the much simpler question of whether the advantages accruing to the landowner from granting the injunction would be de minimis. 116 The idea here is that an injunction should be denied "where the injury to the complainant by the continuance of the nuisance is small, and the injury to the defendant by its discontinuance is great." 117 Courts have refused to issue injunctions where doing so "[would] cause great injury to defendant, and [would] confer no benefit or very little benefit in comparison upon complainant." 118 More generally, when courts say balance, they do not mean a slight tipping of the scales. Instead, the courts seem to be looking for a strong tilt in one direction. In other words, while the action of the court in making a judgment is referred to as simply balancing, what the court is really doing is searching for a "disproportionate hardship." In City of Harrisonville v. W.S. Dickey Clay Manufacturing Co., 119 the United States Supreme Court incorporated this approach, requiring a finding of not only a disproportionate hardship but even a "grossly disproportionate hardship." 120 Courts applied this approach where granting an injunction would "work an undue hardship on the defendant without corresponding benefit to the plaintiff and substantial redress [could] be afforded by the payment of money." 121 The idea here was that "equity may sanction the denial of injunctive relief when such relief would cause damage greatly disproportionate to the injury sought to be redressed." 122 Rules like these ensured that when courts balanced, the real inquiry was not a general measure of weights but rather a tough look for a disproportionate outcome. This significantly limited the balancing test as applied.
E. Balancing Granted in the Event of Laches
In some cases, defendants have argued not that they are entitled to a balancing test generally, but rather that they are entitled to that balancing specifically because the plaintiff has engaged in laches. In such cases, as a result of laches, the plaintiff has been "standing by until after [the] defendant has expended a large sum of money." 123 Some courts have supported this position and allowed laches to be grounds for invoking a balancing analysis in the injunction question. This position aligns with the Restatement (First) of Torts' position generally on injunctions, which finds that one of the things to be considered is "plaintiff's delay in bringing suit." 124 Under this theory, laches is not an "absolute defense," but rather one of the "matters of equitable consideration" for the court. 125 In these jurisdictions, courts could limit balancing to circumstances where the plaintiff had already done the defendant a disservice through unreasonable delay.
F. Combining Strict Restrictions on Balancing for Greater Limits
Commonly, courts incorporated more than one of these limits on the balancing test. In 1915, Pomeroy's Equity Jurisprudence and Equitable Remedies noted "where the damages can be measured and compensated, equity will not interfere where the public benefit greatly outweighs private and individual inconvenience." 126 Looking carefully at this position, Pomeroy's position requires (1) that damages are measurable, (2) damages can adequately compensate for the damage, (3) a strong public benefit that will outweigh, and (4) that the other side is a private or individual inconvenience as opposed to a public one. 127 In W.S. Dickey Clay Manufacturing Co., the United States Supreme Court incorporated a similar position. The Court reasoned that "[w]here substantial redress can be afforded by the payment of money and issuance of an injunction would subject the defendant to grossly disproportionate hardship, equitable relief may be denied although the nuisance is indisputable." 128 Notably, the Court not only embraced the two limitations (redress by damages and disproportionate hardship), the court also left the decision as discretionary, finding that relief "may be denied." 129 One common combination of restrictions was that of balancing only for preliminary injunctions and only where there was a public interest in the outcome. Thus, requests for preliminary injunctions could also be limited by only considering a balance between the harm to the plaintiff and public interests rather than the interests of private party defendants. greater hardship and greater injury upon the public than would result to the plaintiff by its denial." 130 Courts also combined the de minimis limitation with other limits. Limitations included whether "the right [was] doubtful" or that "money damages [would] compensate the plaintiff," or that there was some other method of otherwise redressing the wrong. 131 Additionally, courts limited the idea of balancing benefits to the public by looking for something that appeared to be de minimis on the other side. In other words, the situation was not just that there were strong public benefits but also that in comparison to those benefits, there was a "trifling inconvenience" of the private individual. 132 Some courts, rather than looking only for de minimis benefits on the plaintiff's side, looked more generally to the proportionality between the detriments and the benefits in cases that involve an inconvenience to the public. 133 Such combinations of limits also fit with contemporary treatises that combined limits on balancing. H.G. Wood's The Law of Nuisances supported balancing, but in a very limited fashion. The Law of Nuisances focused first on limiting its advice to those cases before a court of equity. 134 Within the context of a court of equity, Wood focused on the special role of that court, whose "true intent" Wood believed to be "do[ing] justice between the parties." 135 As a result, Wood found that an injunction was only appropriate "where the rights of the parties demand it." 136 To determine that, Wood found that the courts should look to "all the circumstances of the location, the effect of the act claimed to be a nuisance, and the effect upon the defendant's business and interests." 137 Notably, Wood discussed these limitations in the context of a case that involved a claim of laches on the part of the plaintiff. 138 Even in this circumstance, Wood cautioned that the "usefulness of the business, or its importance, magnitude or extent" would not prevent an injunction from issuing. 139 Thus, what Wood proposed was not simple balancing and looking for a bare tip of the scales.
Instead, Wood noted that refusing to issue an injunction would require that the injury be "small and fairly compensable in damages" while in contrast the "damages and loss to the other party would be large and disastrous." 140 Therefore, the court would have to make two distinct findings: (1) that the plaintiff's injuries were quite minor, perhaps de minimis, and (2) that the plaintiff could be fully compensated by damages. Wood concluded by noting that the denial of the injunction would not result in sending away the plaintiff without remedy-only that the plaintiff would be left to his legal remedy of damages. 141 Most importantly, Wood did not appear to consider balancing within the context of an action for damages.
Instead: "The law does not, however, balance conveniences, and it makes no difference if the work is really in the interest of society, or necessary for the preservation of the public health." 142
IV. THE REVISIONIST TREND AND THE POWER OF BALANCING
In general, courts frequently recognized that the doctrines of nuisance, both in terms of the prima facie case and the remedies rules, are confused and conflicting, even within individual jurisdictions. As the Iowa Supreme Court observed in 1957, "There is considerable conflict among decisions as to the basic doctrine and various elements thereof and exceptions thereto." 143 This confusion escalated with the unification of courts of equity and courts of law through the twentieth century. As the Restatement (First) of Torts explained, "A potent cause of confusion as to the meaning and scope of private nuisance lies in the failure to distinguish the action at law from the suit for injunction in equity. Cases in equity are cited as precedents in actions at law without regard to their differences." 144 This is particularly important because, as the Restatement (First) of Torts observes, "considerations enter into the determination of the right to an injunction that are inapplicable or have less weight in determining the right to damages." 145 Such mingling of equity jurisprudence with thought about the prima facie case for nuisance may well have caused much of the shift in nuisance law during the modern era.
This process of conflating equity and law explains how a doctrine once limited to an equitable remedy could migrate into the prima facie case of nuisance. This section focuses on the substantial changes that took place in the mid-to-late twentieth century: the movement of balancing into the prima facie case through the reasonableness element and the dropping of limitations on balancing. 
A. Removing the Limits on Balancing
Historically, one of the most significant limits on balancing was the requirement that courts consider the public interest-as opposed to the harms to the defendant. Courts from the 1950s forward moved away from the restriction on limiting balancing to concern about the public interest. These courts weighed not only the potential damage to the public from granting an injunction (a rarer occurrence) but also considered the potential damage to the private defendant from granting an injunction (a virtual certainty in any nuisance case). This was no small change for plaintiffs, who now must balance their property rights against the investments that the plaintiff may have made in a neighboring property that just happens to be worth more money.
The new rule became that the courts would consider "the injury which may result to the defendant" as well as the public from granting an injunction. 146 Notably, after stating a rule that allows considering the damage to the defendant, the Supreme Court of Texas followed the rule with a discussion of the public interest and necessity. 147 The court then concluded the discussion by embracing a rule that favored not just balancing public detriments but also any private detriment to the defendant, despite having not really addressed reasons for including private damage within the balancing test. 148 Rather than weighing only the public interest, the court only considered the alternative argument of giving injunctions as a matter of right (an idea that the court dismissed as less favored). 149 This case is indicative of the kind of soft reasoning that allowed courts to move from considering only the public interest to also considering the harms to private defendants.
Treatises, and particularly the Restatements, appeared to play a role in adopting balancing more generally and without limits. The Law of Torts by William L. Prosser concluded that "[t]he reasonableness of the interference is determined by weighing the gravity of the harm to the plaintiff against the utility of the defendant's conduct." 150 A number of cases that adopted a weighing of utilities approach to reasonableness cited to Prosser for this point. 151 Notably, Prosser began with the historical definition of reasonableness-he noted that nuisance was about the conflict of one owner's right to use his land as she pleased with the other owner's right to be secure in not being bothered in his possession. 152 Prosser then observed that "[t]he two are correlative and interdependent, and neither is entitled to prevail entirely, at the expense of the other." 153 It was from this latter thought that Prosser moved to the idea of balancing as a solution to this dilemma, saying, "[s]ome balance must be struck between the two." 154 The Restatements also may have played a role in adopting the idea of balancing harms to the defendant and eschewing any limits on the doctrine. The Restatement (First) of Torts did not explicitly include balancing as a part of the prima facie case for nuisance; 155 it did, however, include reasonableness as a part of the prima facie case. 156 The balancing inquiry entered through the element of reasonableness because of how the Restatement (First) of Torts defined unreasonableness. The Restatement (First) of Torts declared that unreasonableness was determined in part by weighing the "utility of the actor's conduct" against "the gravity of the harm." 157 Most importantly, the Restatement (First) of Torts omitted one of the strongest historical limitations on balancing-the limitation of public interest or public necessity-by declaring that a part of the analysis was weighing not only the community interests but also the harms to the defendant-"the interests of the actor"-as well. 158 In its strongest statement, the Restatement (First) of Torts urged that "determining unreasonableness is essentially a weighing process, involving a comparative evaluation of conflicting interests in various situations according to objective legal standards." 159 The Restatement (First) of Torts focused heavily on balancing, making the heart of the unreasonableness analysis a weighing process 160 (First) of Torts also acknowledged that law would place a "social value" on any type of use of land and that this should also be a part of the weighing of the gravity of harm to the defendant. See id. § 827, at 244. Similarly, social value was also given as a part of the weighing of utility of conduct. See id. § 828, at 250. Notably, in this discussion, the Restatement (First) of Torts is limiting itself to a discussion of actions for damagesthe "[c]hapter does not state the rules that are peculiar to the determination of the right to an injunction." See id. at 215.
159. See id. § 826 cmt. b, at 242. 160. See id. § 826 cmts. b-d, at 241-44 (describing reasonableness as "essentially a weighing process" and then extensively discussing the many ways of weighing gravity of harm and social utility within next two comments); see also Nair v. not been historically. 161 Cases adopted this perspective by citing the Restatement (First) of Torts. 162 The Restatement (First) of Torts approach of considering a wide variety of circumstances and weighing the conflicting interests became a standard approach of the courts by the 1950s and 1960s. 163 Ultimately, a number of courts have shifted the idea of reasonableness, a key element of the nuisance inquiry, in such a way that the concept now includes a balancing of harms to the defendant as well as the community. 164 As a result, for the plaintiff to even prove that a nuisance exists, the plaintiff must establish that the harm outweighs the utility of the defendant's use to the community as well as any harms to the defendant personally. Such a balance may be naturally difficult to win where the defendant is operating a business that has any use at all to the community or if the defendant would suffer any substantial harm by removing the offending use. 165 
B. Balancing in the Prima Facie Case Through Reasonableness
One of the most important transformations of nuisance law has been the movement of the balancing test from the remedies analysis to the prima facie case-meaning that damages were always available without passing a balancing test even if injunctions were not. When balancing moves into the prima facie case, it means that balancing could prevent there ever being a finding of nuisance, thus denying the plaintiff all remedies. 166 Balancing moved into the prima facie case primarily through the element of reasonableness. In this section, I discuss in detail the expansion of reasonableness and the movement of the balancing test into the prima facie case for nuisance. In the next part, I consider the theoretical implications of this transformation of doctrine.
The redefinition of reasonableness was significant for a few reasons. First, by redefining reasonableness, courts moved the balancing inquiry from the remedies phase of litigation into the initial question of whether a nuisance exists. Second, by redefining reasonableness, courts made this substantial shift-one that Lewin described as reducing the scope of nuisance actions-without any obvious change to the elements of the prima facie case. 167 Third, such a change did not take a great deal of effort in many ways. Reasonableness, allowing for an examination of contexts, is 166. See Lewin, supra note 12, at 780. In Lewin's article on compensated injunctions, he briefly mentions that the element of reasonableness appears to be the mechanism that allows the balancing inquiry to become a primary part of the nuisance analysis. See id. Lewin concludes that this move "reduced the scope of the nuisance doctrine, enabling courts to find that certain interferences with the use and enjoyment of land were not actionable." See id. Despite making such a remarkable observation-and one that, I believe, is quite accurate-Lewin moved on to other topics rather than further discussing the evolution of the reasonableness element or considering how these changes might have had greater theoretical implications for property law. See id. at 780-81.
167. See id. at 780.
rather amenable to expansion. Thus, courts in the 1950s could easily move between discussing the flexibility of reasonableness to including an idea of the balancing of the rights of the parties. This was particularly true because some of the early formulations of reasonableness already used the term "balance" but just did so in a way that did not include a weighing of harms or social utility. With respect to this flexibility of reasonableness and the already existent idea of some sort of balance, the Washington Supreme Court's analysis of reasonableness provides a great example of how courts shifted the doctrine. The Washington Supreme Court stated that within the law of nuisance, "rights as to the usage of land are relative." 168 The court then explained that this relativity was primarily about when it was unreasonable to interfere with another landowner's use and enjoyment. 169 After noting that "[t]he crux of the matter appears to be reasonableness," the court noted that the term "has many shades and varieties of meaning" and is always fitted "in relation to all the facts and surrounding circumstances." 170 The court then immediately observed that the application of nuisance law "requires a balancing of rights, interests, and convenience." 171 Balancing to determine reasonableness became the norm for Washington courts, where the rule became that the courts "determine the reasonableness of a defendant's conduct by weighing the harm to the aggrieved party against the social utility of the activity." 172 Throughout the twentieth century, American courts increasingly redefined reasonableness in a way that adopted the Restatement (First) of Torts perspective, described above, which included not only the social utility weighing, but also a consideration of the harms to the defendant. To determine "whether an actionable nuisance exist[ed]," courts weighed "the gravity of harm to the plaintiffs against the utility and reasonableness of the defendants' conduct." 173 This analysis did not just take place in the remedies phase, but instead, reasonableness was a part of "determining . . . the fact" of the existence of a nuisance. 174 At times, courts adopted this perspective specifically to favor local industries. The Idaho Supreme Court reasoned that its state was "sparsely populated and its economy depend [ed] whether a nuisance exists . . . would place an unreasonable burden upon these industries." 175 The court specifically noted that it was embracing a definition of nuisance that included weighing these public interests in a suit that was seeking only damages and not an injunction. 176 In 1942, a Connecticut Superior Court judge observed the sneakiness of including balancing as a part of the reasonableness analysis. The judge noted that while balancing was a normal part of equity procedure, many courts did not want to "admit it is a part of their practice." 177 
A. Balancing as Affecting a Taking
Some scholars have connected nuisance law and takings claims in the context of recent right-to-farm statutes. 180 I argue here that there is no need to constrain our inquiry to the right-to-farm style statutes. There is ample evidence that the modern evolution of nuisance law-the sharp limitation of its scope through the introduction of (unlimited) balancing into the prima facie case-creates regulatory takings more generally within nuisance law.
Courts shared this concern throughout the first half of the twentieth century. Early courts regularly discussed the problem of takings in the context of nuisance law, particularly when courts were resisting the introduction of balancing tests or the removal of limits on those tests.
The Supreme Court of Illinois rejected the idea of thinking about social utility in the nuisance context because "[t]o hold otherwise would be to compel the citizen to abandon his property at the demand of public convenience, without the forms of law and without compensation." 181 The court further reasoned that a nuisance would compel the plaintiff to "submit to having their lives made physically uncomfortable, and their homes made unenjoyable." 182 This was unacceptable because, "[p]rivate property cannot be taken for public use without just compensation, and it can make little difference whether it is taken, or it is destroyed for the uses of civilized life." 183 The court further observed that, "It can make no difference that the convenience, or even the preservation of the health, of a large population . . . or that the number actually injured by the nuisance is comparatively small." 184 Similarly, the Supreme Court of Appeals of West Virginia connected nuisance with takings, reasoning that "the Constitution itself forbids injury to private property for a public purpose without just compensation." 185 Consequently, the Supreme Court of Appeals of West Virginia concluded, because there is no compensation for the nuisance, it cannot matter that the public would lose some benefits by abating the nuisance. 186 The Supreme Court of South Carolina agreed with this analysis. The court concluded that:
[U]nder the provisions of the Constitution of this State, that private property shall not be taken for private use without the consent of the owner, the court could not have considered, in deciding whether or grant or refuse the injunction, the question raised by the defendant as to the balance of convenience, or of advantage or disadvantage to the plaintiff and defendant and the public at large . . . . 187 On the topic of social utility and balancing, the Supreme Court of Pennsylvania noted that it could not "find a case in which substantial injuries to property rights, to the rights of enjoying and possessing property, have been sanctioned by a final refusal to enjoin, on the mere ground that the public was interested in their continuance." 188 The problem in the end was that "the public usefulness of an enterprise is no reason why private right should be infringed." 189 Some courts felt so strongly about the takings problem that they refused to even dismiss those cases where the plaintiff's injury could easily be described as de minimis. Their reasoning was that " [t] fully, then "[w]hatever hardship there it must be laid at defendants' door." 191 It is important to note that most of the commentary of nuisance and takings comes from courts worrying about employing a social utility analysis-i.e., courts thinking about sacrificing private property for the gain of public goods. Notably, however, when it comes to considering the harms to the defendant before finding a nuisance, courts would not only be sacrificing private property to public utility but also sacrificing private property for another private party. Takings for private use have, of course, become one of the great problems of recent years. 192 In the context of nuisance, the Court of Appeals of Maryland observed this problem of nuisance creating a taking for private use, finding that the court "[knew] of no respectable authority for the principle that one may for his own private gain appropriate his neighbor's property to improve his own because his neighbor's loss will be less than his gain." 193 The court finally concluded that none of the authorities for balancing the hardships "can be authority for the proposition that equity . . . will refuse to protect a man in the possession and enjoyment of his property because that right is less valuable to him than the power to destroy it may be to his neighbor or to the public." 194 For this reason, some courts have not been willing to see injunctions as discretionary remedies in the case of a nuisance. The Supreme Court of Georgia observed, "It has been said that the final settlement of property rights does not lie in the broad discretion of the chancellor, but in the clear legal and equitable rules which bind the chancellor himself." 195 The problem with a balancing inquiry when considering whether to issue an injunction is that this allows a court "otherwise having cognizance of the case" to "measure the rights of one party by the cost to the other, committing the injury." 196 The Colorado Supreme Court reasoned:
As it was put in the English cases, it would be a sorry condition of the law if the courts were compelled to hold that the property of another might be taken because it would be either inconvenient or expensive to the one committing the nuisance to restrain or prevent its continuance. 197 [Vol. 62: p. 651
The balancing doctrine "has been subject to criticism as an odious method by which the larger property owner always has the advantage over the smaller." 198 State supreme courts around the country engaged this question of the relationship between nuisance and takings, concluding that to deprive the plaintiff of her compensatory damages would be to make a taking of property. Where the court rejects the claim of nuisance due to the social utility of the defendant's conduct, what the court is doing is allowing the plaintiff's property to be reduced in value for the benefit of the public and without compensation. Worse, where the court balances the harms to the private defendant and then refuses to allow a claim for nuisance, the court is effectively creating a taking not for public purposes, but indeed for private ones. The plaintiff's property reduces in value to benefit the property of the defendant. The first scenario is bad, the second even worse. Both should offend our understanding of how private property is constitutionally protected within this country.
B. Diminishing Rights to Possession and the Future of Nuisance Law
Property focuses much of its attention and energy on the idea of possession, which may be the fundamental determining feature of a property claim. 199 Theorists who greatly disagree about the nature of property and its best and most useful ends still tend to congregate around the idea of possession as the touchstone. 200 Common law history tends to grant possession a primary place in determining property ownership rights. 201 The right of exclusive possession is "the bedrock of English land law." 202 Richard A. Epstein has described possession as "the backbone of the common law system of property rights." 203 William Blackstone translates possession into occupancy, but retains a similar idea, noting that "occupancy is the thing by which the title was in fact originally gained." 204 We have remained attached to these ideas, despite the fact that possession is often poorly defined and, worse, used circularly to define property. Despite any flaws, possession is at the center of our ideas of property and at the heart of the rights we believe we are protecting as property interests.
Possession is also at the heart of the idea of a nuisance claim. Generally, a definition of a nuisance claim begins by speaking of a "non-trespassory" invasion. 205 This is because "[i]nterests in the exclusive possession of land are distinguished from interests in the use and enjoyment of it." 206 The difference between the two determines whether the plaintiff should pursue a trespass action for an entry to the property instead of a nuisance action for an interference with the enjoyment of the property. 207 So, the heart of the nuisance claim is the protection of the plaintiff's right of non-exclusive possession, but more generally, undisturbed possession. Thus, when the doctrine of nuisance balances social utility and harms to the defendant within the prima facie case, the courts make it more difficult for plaintiffs to succeed in nuisance actions, thereby offering much more limited protection to the right of undisturbed possession-a central notion of what it means to have property rights.
Such curtailing of property rights is not an insignificant move by the courts. It is all the more alarming that such changes appear to have happened in the last half century without much in the way of public debate or significant analysis by scholars. We have allowed rights to creep away, slowly, and without notice. 208 For whatever reason, modern courts have not paid significant attention to the takings problem that so troubled courts in the earlier half of the twentieth century.
One explanation for this lack of awareness may be the collapse of the distinction between law and equity. At one time the courts of law would have had one definition for nuisance that would be used in cases seeking money damages, while courts of equity would have had their own definition of nuisance to be used in cases where the plaintiff sought an injunction. The different jurisdictional scopes of the two courts would have kept these two different doctrines relatively separate-an issue that the Restate-[Vol. 62: p. 651 ment (First) of Torts notes as problematic. 209 By simply merging the two doctrines as the two jurisdictions merged, courts may have simply not given particular attention to how the differences had performed an important function in protecting the rights of plaintiffs to money damages, even if the courts would not be willing to grant an injunction due to the strong social benefits of the defendant's actions.
Whether the modern doctrine emerged from inattention or the confusion of merging courts of law and equity, the current rule poorly serves to protect private property. Indeed, the current rule places an unreasonable burden on plaintiffs who wish to bring a case for nuisance, even if the plaintiffs are seeking only compensatory damages. If the offending use is beneficial to the public, plaintiffs are extremely unlikely to succeed on a claim for nuisance-even where they can demonstrate substantial harmsnot only in terms of everyday annoyances, but also in terms of clear drops in their property values. Additionally, such plaintiffs are likely to be without another remedy; no other cause of action works in the same way to protect against such external interferences that reduce property values.
In light of the danger of takings, particularly for public purposes such as industrial development, I argue that the doctrine of nuisance should again transform. Specifically, courts should reconstruct the earlier doctrines of nuisance that specifically took into account whether the plaintiff was seeking damages in equity or at law. I propose that courts return to their previous jurisprudence, which curtailed balancing (in terms of harms to the defendant or harms to the public interest) to the approval or denial of injunctive remedies. Balancing should not be a part of the prima facie case for a nuisance. If it is, there is always the limiting of the plaintiff's property rights in favor of someone else-either the defendant or the public. If balancing of either public or private interests is a part of the prima facie case for nuisance, and the plaintiff is unable to recover money damages because the plaintiff cannot prove the prima facie case, then there will be an uncompensated taking of her property for either public or private purposes. For this reason, the rule that would better protect private property and avoid uncompensated takings would be a rule that includes balancing only within questions of equitable remedies, allowing compensatory damages to be available as a matter of right when the plaintiff proves the remaining elements of a case of nuisance.
VI. CONCLUSION
Despite the importance of nuisance law both as a tool of theoretical inquiry and as a baseline of doctrine for a variety of legal fields, little has been written about the evolution of nuisance law. 210 Indeed, scholars have entirely ignored the changes that have taken place in nuisance law within the last half of the twentieth century. By focusing on the idea that balancing was introduced at the end of the 1800s, scholars did not question whether balancing had ever become a significant part of the nuisance analysis, as opposed to a heavily limited portion of the inquiry. Additionally, scholars failed to question what the introduction of balancing did to plaintiffs' property rights.
This Article focused on detailing the many ways that courts originally limited balancing, keeping it from playing any significant role in limiting the scope of nuisance rights of plaintiffs. 211 The Article then detailed how the many limitations on the balancing inquiry were dropped during the mid-to-late twentieth century. 212 During this process I argued balancing became a part of the prima facie case for nuisance, significantly reducing the rights that property owners have in nuisance to protect their properties from interference. 213 I described how courts had originally limited balancing severely, based on the idea that to fail to do so would be to invite takings claims. 214 While modern courts have ignored the takings problem, I discussed the many concerns of courts in earlier decades and concluded that modern courts should reconsider whether balancing should ever take place within the prima facie case for nuisance given that doing so deprives plaintiffs not only of their equitable remedies, but also their damages at law. 215 211. 
